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The bankruptcy court granted debtors' notion to dismss this
chapter 11 case and denied an interested party's notion to
convert the case to chapter 7. The court held that it was in the
best interest of creditors and the estate to dismss so that
proceedi ngs could continue in federal district court, where there
was a pendi ng receivership involving debtors. The court
consi dered various factors, including that it would be nore
costly to adm nister the case in bankruptcy while the case was
al so being adm ni stered under the federal court receivership, and
that there were summary procedures available in the receivership
court that mght be less costly than the procedures available in
bankruptcy court to acconplish the same thing. Further, if the
case were to continue in bankruptcy, it would have to be
converted to chapter 7, which would cause delay and additi onal
cost while the chapter 7 trustee and the trustee's professionals
becanme educated about the case. The federal receiver was already
in place.

The court did not find it a significant factor that the

bankruptcy court woul d have nati onw de jurisdiction to adjudicate



clainms for recovery of conm ssion paynments nade to brokers, while
the receivership court mght not. The court held that the other
factors had greater weight. To the extent the district court's
ability to obtain personal jurisdiction was a factor, the
bankruptcy court concluded that, under 28 U S.C. 88 754 and 1692,
t he receivership court has nationw de jurisdiction over actions
to recover receivership property. There is no need to neet the

m ni mum contacts requirenments of International Shoe Co. v. State

of Washington, 326 U. S. 310 (1945), because the receivership

court is not exercising diversity jurisdiction,
Thus, the court concluded that dism ssal rather than

conver si on was warr ant ed.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON
I n Re: Bankr upt cy Case
No. 301-40109-el pl1 (Lead Case)
ALPHA TEL- COM | NC.
FLORI DA PAY PHONE SYSTEMS, | NC.

PACI FI C TELCOM | NC
NEW YORK PAY PHONE SYSTEMS, | NC.

Substantively Consolidated Wth
301-40108-¢el p11
301-40111-el p11
301-40112-el p11
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Debt or s- | n- Possessi on. VEMORANDUM COPI NI ON

The purpose of this Menobrandumis to rule on the pending
Debtors’ Mdtion to Dismss the bankruptcy chapter 11 cases of Al pha
Tel -Com Inc. (“Alpha”), Florida Pay Phone Systens, Inc., Pacific
Tel ecom Inc. and New York Pay Phone Systens, Inc. (collectively
“Al pha entities” or “debtors”) and Earnest Bustos's Mtion to
Convert the cases of the sane entities to chapter 7. For reasons
expl ai ned below, the Motion to Dismss will be granted and the

Mbtion to Convert will be deni ed.
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Fact ual Backgr ound?

The Al pha entities and three other related entities that are
not i n bankruptcy, Anmerican Tel ecomruni cati ons Conpany, Inc.

(“ATC), SPA Marketing LLC (“SPA"), and Strategic Partnership
Al'liance LLC (collectively “ATC entities”), ran a Ponzi schene that
raised mllions frominvestors/purchasers of payphones.? d ains
totaling approximately $418 mllion have been filed in these
bankruptcy cases. The Al pha and ATC entities are the subject of a
Securities and Exchange Comm ssion (“SEC’) initiated receivership
pending in the United States District Court for the District of
Oregon (“District Court”). Ganting the pending Motion to Dism ss
will result in the liquidation and distribution of the assets of the
Al pha entities being conpleted through the receivership in the
District Court. The District Court receiver has been in control of
the Al pha entities during these bankruptcy cases.

The parties agree that continuation of the chapter 11 cases
is not appropriate, because reorganization is not possible. There
al so is no dispute anong the parties regarding what is left to do to
conplete adm nistration of the estates of the Al pha entities. There
needs to be a judicial determ nation of what rights, if any, the

approximately 8,000 individuals and entities who entered into

! Much of the factual information is derived fromthe
Decl arati on of Receiver Thomas F. Lennon in Support of Debtors’
Motion to Dism ss Bankruptcy Case Pursuant to Section 1112(b) of the
Bankruptcy Code (“Receiver’s Declaration”) (docunent #788).

2 There is a dispute regardi ng whet her the people and
entities that entered into payphone agreenents purchased securities
rat her than the specific asset.
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payphone purchase contracts with Al pha have to the approxi mately
$400, 000 in proceeds fromthe sale of the payphones during these
bankruptcy cases. The receiver has clains agai nst the brokers who
sol d the payphones for approximately $39 million® in conm ssions
pai d as conpensation for the payphone sales. Finally, a court needs
to determ ne the allowed anmpbunt of the professional conpensation to
be paid in connection wth the adm nistration of the Al pha entities
and ATC entities cases,* and there needs to be a court determ nation
regardi ng proper final distribution.

The Parties’ Argunents

Debtors (through the receiver) argue that dism ssal rather
t han conversion is in the best interests of creditors and the
estate, because the nore flexible sunmary procedures available in
the receivership will allow nore efficient and cost-effective
determ nation of who is entitled to the payphone proceeds and
whet her the receiver is entitled to recover the $39 nmillion in
conmi ssions, or sone part thereof. |In addition, debtors argue that,

if these bankruptcy cases are converted rather than dism ssed, there

3 The Receiver’s Declaration uses two anounts for the
conmi ssi on paynments: $30 million, Receiver’s Declaration at 3:21,
and $39 mllion, id. at 5:25. Because Debtors’ Mtion to Disnss
Bankruptcy Case and Menorandum of Points and Authorities in Support
(docurment #787) uses the $39 million figure, Mdtion to Dismiss at
12:2, | will use that figure in this Menorandum It nmakes no
difference to the analysis whether the anount is $30 nmillion or $39
mllion.

4 Concurrently with issuance of this nmenorandum the
under si gned has entered an order allow ng professional conpensation
in the Al pha entities bankruptcy cases. The District Court wll
determ ne professional conpensation allowable in the A pha and ATC
entities receivership.
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will be two parallel Iiquidation proceedings, which will increase
adm ni strative expenses. Sinply put, debtors argue that there is no
further benefit to any bankruptcy adm nistration. Everything that
coul d be acconplished in bankruptcy can be acconplished nore
efficiently and at | ess expense in the receivership.

Bust os di sagrees that the receivership will be nore
litigation-efficient than chapter 7 bankruptcies. He asserts that
t he payphone purchasers are entitled to nore than sunmary
adj udi cation of their rights to the payphone proceeds. They are
entitled to the type of notice and process that will be provided in
bankruptcy adversary proceedings. |In addition, he argues that the
District Court does not have personal jurisdiction over the brokers
who received the $39 million in conm ssions, because
the District Court has federal receivership jurisdiction only in
judicial districts where property of the receivership is | ocated and
the receiver tinely filed a copy of the receivership conplaint and
order appointing the receiver. According to Bustos, all of the
recei vership property is located in Oregon. The brokers who
recei ved the comm ssions were |located in 40 states. Receiver’s
Decl aration at 5:26. Bustos asserts that, in the District Court
recei vership, the receiver will have to either sue the brokers where
they reside or establish that they have m ni mum contacts with O egon

under the standard established in International Shoe Co. v. State of

Washi ngton, 326 U.S. 310 (1945). Bustos contends that this problem

is elimnated if the brokers are sued through the bankruptcy

process, because there is nationw de personal jurisdiction in

Page 4 - NMEMORANDUM OPI NI ON




© 00 N o o b~ w N P

N NN N N NN R R R R R R R R R R
o o M WO N P O O 0O N OO oM WO DN P O

bankruptcy cases and proceedi ngs.
| ssue
Whet her di sm ssal or conversion of the Al pha cases is in the

best interests of creditors and the estate.

Anal ysi s
The bankruptcy court
may convert a case under . . . chapter [11l] to a case under
chapter 7 . . . or may dismss a case under . . . chapter

[ 11], whichever is in the best interest of creditors and the
estate, for cause .
11 U.S.C. § 1112(b).

As the parties recognize, the interests of creditors and
payphone investors/purchasers are best served by the course that
will cost the least to admnister and will take the |east anount of
time to acconplish. Every dollar spent on admi nistrative expense is
a dollar that is not available for the creditors and investors. |
agree with debtors that dism ssal rather than conversion wll be
nost cost-effective, because one court, rather than two, wll
oversee the process, and because the procedures available in
district court receiverships my be |less costly (and, in any event,
are no nore burdensone) than those avail abl e i n bankruptcy.

Having a single court oversee the remaining adm nistration
wi |l avoid having two separate parallel proceedings for the Al pha
entities and the ATC entities, with two sets of professionals both
billing the estates. If the Al pha entities continue in bankruptcy,

the cases will have to be converted to chapter 7, because
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reorgani zation in chapter 11 is not possible. A chapter 7 trustee®
wi Il be appointed and the trustee will need professionals,
particularly | awers and accountants, to assist in acconplishing the
trustee’s duties. These are conplex cases and the professional fees
are likely to be substantial. The cost of educating the trustee and
new prof essionals, coupled with the delay that is likely to occur
while the trustee and professionals get educated, weighs agai nst
conversion and in favor of dism ssal.

“Recei vership courts have the general power to use summary
procedure in allow ng, disallow ng, and subordinating the clains of

creditors.” United States v. Arizona Fuels Corp., 739 F.2d 455, 458

(9th Cir. 1984). The receiver takes the position that summary
procedure can be used to determne the rights, if any, of the
payphone investors/purchasers to the $400, 000 i n payphone proceeds.
This court has indicated that such an action in the bankruptcy court
is one to determne the extent and validity of ownership clains,
which will require an adversary proceeding. See Fed. R Bankr. P
7001.

The procedural differences between a sunmary proceedi ng and
an adversary proceeding that may inpact cost and speed include the
type of notice required and the type of proof that may be
adm ssible. In an adversary proceeding in bankruptcy, the plaintiff

will have to either sue the 8,000 payphone investors/purchasers or,

5 A single trustee will be appointed if the Al pha entities
cases are converted, because the cases were substantively
consol i dated by order entered on February 28, 2002.
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possi bly, use the class action process of Fed. R Bankr. P. 7023.

If the 8,000 investors/purchasers are sued, service nust conply with
Fed. R Bankr. P. 7004, which may be difficult and conplicated
because of the | arge nunber of defendants.

A summary proceeding is nore flexible. While notice to the
parties affected nust satisfy due process, it may be possible to use
the existing mailing list rather than figuring out if the addresses
on that list for each of the 8,000 investors/purchasers neets the
[imted service options of Fed. R Bankr. P. 7004. Evidence at the
trial of a bankruptcy adversary proceeding nust conply with Fed. R
Civ. P. 43(a). A receivership summary proceeding is simlar to a
bankruptcy contested matter, in which evidence in the form of
affidavits and deposition transcripts nmay be nore readily utilized.
See Fed. R Bankr. P. 9017 and Fed. R Cv. P. 43(e).

Al though the District Court will ultimately have to determ ne
the nerits of the receiver’s position on the use of sunmary
procedure, the potential to use that procedure rather than a forna
adversary proceeding in resolving the rights to the $400, 000 wei ghs
in favor of dismssal. |If the District Court ultimately deci des
that the summary procedure is not available, the required plenary
process will be simlar to a bankruptcy adversary proceedi ng and the
factor wll at nost be a neutral factor in the conversion/dism ssal
deci si on.

Bustos argues that there is another legal issue that tips the
scale in favor of conversion rather dism ssal. He argues that the

District Court will not have personal jurisdiction over the
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recipients of the $39 million in conm ssion paynents, while the
Bankruptcy Court woul d have personal jurisdiction.® This argunent
sinmply is not a significant factor in deciding whether to dism ss or
convert. The other factors di scussed above have greater weight.
Furthernore, it is not clear what part of the conm ssion recovery
clainms are even property of the Al pha entities’ bankruptcy estates.
ATC, SPA and Al pha paid the brokers’ conmm ssions. Receiver’s

Decl aration at 5:25-26. No accounting has been provided for how the
$39 mllion is allocated anong the three entities. ATC and SPA are
not debtors in bankruptcy; they are subject to the receivership.

To the extent the District Court’s ability to obtain personal
jurisdiction over the brokers is a factor, | am not persuaded by
Bustos’s argunent that the District Court will not be able to obtain
personal jurisdiction.

Debtors argue that, assumi ng conpliance with 28 U S.C

8 754,7 the receivership court has jurisdiction over all the

6 The parties disagree regarding whether the clains for
recovery of the conm ssions can be pursued in a sumuary action.
Debtors argue that a summary proceedi ng can be used; Bustos disputes
that assertion. |[If debtors are correct, that potentially weighs in
favor of dismssal. |If a plenary proceeding is necessary, it is at
nost a neutral factor, because a bankruptcy action to avoid a
transfer requires an adversary proceeding. Fed. R Bankr. P
7001(1).

! 28 U.S.C. §8 754 provides:

Recei vers of property in different districts.

A receiver appointed in any civil action or proceedi ng

i nvol ving property, real, personal or m xed, situated in
different districts shall, upon giving bond as required by the
court, be vested with conplete jurisdiction and control of al
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receivership entity’'s assets of all types in the United States,
including real, personal, tangible and intangi ble assets, and has
nati onwi de personal jurisdiction.® Bustos argues that 8§ 754 only
establishes jurisdiction over tangi ble assets and does not apply to
t he conm ssion recovery clains, which are choses in action. Bustos
asserts that choses in action are |ocated in the court where the
receiver-plaintiff is appointed, i.e. Oegon, and that the D strict
Court only has personal jurisdiction over defendants with m ni num
contacts with O egon.

| find debtors’ argunment nore persuasive. As explained fully

in Haile v Henderson Nat’|l Bank, 657 F.2d 816 (6th Cir. 1981), the

such property with the right to take possession thereof.

Such receiver shall, within ten days after the entry of his
order of appointment, file copies of the conplaint and such
order of appointnment in the district court for each district in
whi ch property is located. Failure to file such copies in any
district shall divest the receiver of jurisdiction and control
over all such property in that district.

8 Section 754 is augnented by 28 U.S.C. § 1692, which all ows
service of process beyond the territorial limts of the district
court appointing the receiver. It provides:

In proceedings in a district court where a receiver is
appointed for property, real, personal, or mxed, situated in
different districts, process nmay issue and be executed in any
such district as if the property lay wholly wthin one
district, but orders affecting the property shall be entered of
record in each of such districts.

This statute is supplenented by the provisions of Fed. R Cv. P. 4,
whi ch provide for service of process in any judicial district.
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action creating the receivership is the primary action, and suits
brought thereafter by the receiver to recover assets are ancillary
to the primary action. [d. at 822. As does the bankruptcy court,
the receivership court has nationw de jurisdiction in actions
seeking to recover receivership property.® Once a receiver is
appointed and conplies with the filing requirenents of 8 754, “state
or federal courts located in other districts may not exercise any
control over defendant’s property within their territorial
jurisdiction . . . .” 12 Charles Alan Wight, Arthur R MIller, and
Richard L. Marcus, Federal Practice and Procedure 8§ 2985, p. 45

(1997). Thus, contrary to Bustos’s argunent, receivership property
nmust include intangible as well as tangi ble property. Oherw se, a
recei vership could never adm ni ster intangible property, which would
seriously underm ne the effectiveness of the receivership renedy.
The state mininmum contacts prerequisite to personal jurisdiction

required by International Shoe and its progeny is sinply not

appl i cabl e when dealing with a federal court not exercising
diversity jurisdiction. Haile, 657 F.2d at 822-823.

Concl usi on

For the foregoing reasons, debtors’ Mtion to Dismss is
granted and Bostos’s Mdtion to Convert is denied. The court clerk

will prepare the dism ssal order

o This court expresses no opinion as to whether the clains
for recovery of comm ssions paid are choses in action or noney, and
depending on the answer to that question, where the clains are
| ocated for purposes of jurisdiction.
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